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Ontario’s Workplace Safety andInsurance Board (WSIB) is shift-ing the emphasis in return to workfrom “early” to “timely” in recognitionof the fact that some workers with soft-tissue and other “minor” injuries maynot be able to immediately return towork, even when an employer has asound return-to-work program in place.The Board is also recognizing thatsome workers may need “maintenance”physiotherapy or chiropractic treatmentto prevent their conditions from deteri-orating, even if these treatments will nolonger contribute to the worker’s reha-bilitation.This is the upshot of two “best prac-tice” documents recently published bythe WSIB to help adjudicators dealwith relatively complex issues. Theissues were identified by the Board’sBest Practices Working Group and FairPractices Office. To date, six “Best Ap-proaches Guides” have been developed.The best practices guide “Recogniz-ing time to heal: Assessing timely andsafe return to work,” published in No-vember, recognizes that, in general, thereturn to work of an injured worker theday following an accident to regular ormodified work is often beneficial toboth the employer and worker. For theemployer, it means the accident is con-sidered “no lost time” and the claimhas a minimal impact on its experiencerating. For workers, it means keepingin touch with the workforce, enhancingrecovery, and maintaining salary andbenefits.

“On the other hand,” the documentsays, “it is possible to lose sight of thefact that not everyone can return towork the day following the injury, evenif the employer has a return-to-workprogram. This can be true even forsoft-tissue injuries and those injuriesconsidered somewhat minor in nature.”To that end, decision-makers are in-structed to consider the impact of pain,medications, psychological issues (e.g.,fear of returning to work) and the needto travel to and from work when deter-mining the appropriateness of returningto work the day following an accident.They are also instructed to consider thehealing process and recommendedtreatment for soft-tissue injuries.With respect to the latter, the guidenotes that inflammation often developsduring the first 48 hours and that rest,along with ice, compression, elevationand medication, may be the most ap-propriate treatment. “Neither the WSIBnor the employer should insist on a re-turn to work too early in these situa-tions,” it says. “Too early a return towork could cause damage, [and] resultin further injury for the worker andmore time away from work.”
The need for maintenance treatmentThe best practices guide “Maintenancetreatment,” published in December,points out that current board policy en-titles an injured worker to initial chiro-practic and physiotherapy treatmentsfor a period of up to 12 weeks. Treat-ment beyond that to further rehabilita-

tion must be preauthorized. However,health professionals may request main-tenance treatments beyond the 12-weekmark, even though the worker hasreached maximum medical recoveryand is beyond the rehabilitative stage.(The purpose of maintenance treatmentis not to rehabilitate, but to prevent adeterioration in the worker’s condi-tion.) Existing WSIB policy is “silent”on the question of entitlement to main-tenance treatment, which “has histori-cally been interpreted to indicate that itis not accepted.” This document nowindicates when it may be accepted.When considering the approval ofmaintenance treatment beyond the ini-tial 12-week period, decision-makersmust be satisfied, based on objectivemedical findings, that the treatment isnecessary in order to:z enable the worker to continueworking at regular or suitable work;
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NEWS

REVISED DISABILITY
MANAGEMENT CODE
FOCUSES ON CANADAA more “Canadianized” disabilitymanagement code of practice hasjust been published by the NationalInstitute of Disability Management andResearch (NIDMAR).The second edition of Code of Prac-
tice for Disability Management inte-grates Canada’s return-to-work andhuman rights legislative frameworkinto the more general framework thatcharacterized the first version of thecode. The first version, released in2000, was adopted two years later bythe International Labour Organizationas the basis for an international code onthe practice of disability management. “We developed the second editionin response to requests from employerswho wanted us to provide an interpre-tation and application of the ILO codein the Canadian context,” says NID-MAR executive director WolfgangZimmermann. “The ILO code is neces-sarily general. This second edition ismore Canada-specific.”Besides integrating Canada’s legisla-tive framework, the revised code alsointegrates significant international de-velopments, such as the World HealthOrganization’s new International Clas-

sification of Functioning, Disabilityand Health. It also integrates new prac-tices that have been demonstrated withgood evidence to improve the pros-pects of successful employment of peo-ple with disabilities.This newest edition, like the first,was prepared by Andrew King, LLB,the national health, safety and environ-ment co-ordinator for the United Steel-workers of America, in collaborationwith a tripartite working committee. Toorder the 53-page Code of Practice for
Disability Management, 2nd Ed., whichcosts $20, go to www.nidmar.ca andclick on “Products/Publications.” •
QUEBEC’S IRSST
ADDS REHAB TO
RESEARCH FIELDSQuebec’s Institut de rechercheRobert- Sauvé en santé et ensécurité du travail (IRSST) has added“rehabilitation” to its list of researchfields, bringing the Institute’s totalnumber of health-and-safety-relatedresearch fields to seven.Recognizing the importance of reha-bilitation in supporting the safe returnto work of workers who have sufferedan occupational injury, the IRSST’sboard of governors ratified “rehabilita-tion” as a research field in December.“By concentrating our rehabilitationactivities within a single field, we willbe better able to integrate the researchand its results,” IRSST president DianeGaudet said in a statement. “We willtherefore be better equipped, on thebasis of evidence, to support workers,their unions, employers, physicians and[workers’ compensation board] rehabil-itation counsellors.”The research projects carried outwithin this new field will centre on:z developing evaluation and othertools that support the clinical interven-tions of rehabilitation counsellors and

CADMC TO FOCUS ON
NETWORKING IN 2006More networking opportunities —this is the priority that the newlyappointed interim president of the Ca-nadian Association of Disability Man-agement Co-ordinators (CADMC) hasset for 2006 as the Association launch-es its annual membership drive.Clive Walton, a former occupationalhealth advisor for the Vancouver IslandHealth Authority, took over the helmfrom former president Dave Moor-house, who announced he was steppingdown as president of the Association atthe annual general meeting in October.Walton hopes to identify wherepockets of CADMC members exist anddetermine if they have an interest ingetting together with their nearby peersto discuss disability management is-sues. “It’s very important to have face-to-face sessions,” says Walton. “I’dlike to see members getting togetherwhere the numbers exist.”The other main aim of the CADMCthis year is to build alliances with relat-ed groups to explore ways of workingtogether. For example, the CADMC iscurrently exploring a relationship withthe Canadian Institute for the Relief ofPain and Disability, including a pricebreak for CADMC members who at-tend the Institute’s July conference.The CADMC currently has about 60members, and disability managementpractitioners and others interested inthe field are invited to join. After a

z lead to a reduction in the worker’spain or use of medication;z increase the worker’s functioningor prevent a deterioration in function-ing (especially if previous attempts atdiscontinuing treatment resulted in theworker’s inability to maintain functionor return-to-work status); and/orz teach the worker how to indepen-dently manage his or her condition.To view the best practices guides, goto www.wsib.on.ca/wsib/wsibsite.nsf/public/AdjudicationSupportDocuments#guides. •

other health care providers;z examining the risks of prolongeddisability among workers;z supporting return-to-work process-es within workplaces; andz determining the factors for successfor compensation board interventions.For more information, visitwww.irsst.qc.ca/en/home.html. •
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RTW ISSUES ON TABLE
IN NFLD. COMP REVIEWNewfoundland and Labradorwound up public consultationsthis month on its workers’ compensa-tion system. And the consultation paperthat formed the basis for the reviewsuggests that a number of return-to-work issues are on the table. In January2002, Newfoundland and Labradoradopted an Ontario-style approach toreturn to work — in which employersand workers have a duty to co-operatein the early and safe return of an in-jured worker.The discussion paper, entitled “Find-ing the Balance,” poses a number ofRTW–related questions:z Are mandatory return-to-work ob-ligations effectively reducing the dura-tion of claims and the number ofclaims going onto long-term benefits?z How can health care providersplay a greater role in the early and safeRTW process?z How can the approach to soft-tis-sue injury prevention and return towork be improved?z Is there a need to further reviewthe recently introduced PRIME pro-gram, in which employers are finan-cially recognized for good health, safe-ty and return-to-work practices?The review committee is now hold-ing roundtable discussions with stake-holders before writing its final report.The review committee’s recommenda-tions must be submitted to the Ministerof Human Resources, Labour and Em-ployment by March 31, 2006. To viewthe consultation paper, go towww.whscc.nf.ca/publications.htm. •

Doug Kube, Purolator Canada’s director of environment, health, safety and

security, talks about successes and lessons learned during the company’s remake
of its return-to-work program. By Mark Rogers, Associate Editor

LESSONS LEARNED: THE RTW
MAKEOVER AT PUROLATOR

RTW IN ACTION
two-year fee holiday, the Association ischarging a nominal membership fee of$50 for the 2006 year. For information,visit www.cadmc.ca or e-mail CliveWalton at the-waltons4@shaw.ca. •

With up to 40 planes in the skyevery night and 12,000 employ-ees working in 123 locations and 50retail outlets — including some 3,400couriers who deliver packages of allsizes across the country — PurolatorCanada Ltd. is indeed a going concern.But when you put aside the all-impos-ing hardware — the trucks, the vansand the aircraft — Purolator is really aservice company that relies on its peo-ple to represent the company in themarketplace everyday. Therefore, ahealthy, engaged and motivated work-force is essential, says Doug Kube, Pu-rolator’s director of environment,health, safety and security: “We liveand die by the investments we make inour human capital, which is our people.”In 2000, that “human capital” wasbeing threatened, as indicated by work-ers’ compensation costs that were go-ing “through the roof,” says Kube, whowas not with the company at that time.This was due in part to the fact that thecompany’s return-to-work processlacked consistency and, in a businesswhere lifting, pushing and pullingheavy packages is the stock-in-trade,coming up with light-duty jobs for in-jured workers was a challenge.When Kube signed on in 2002, thecompany had been fighting the goodfight for two years. But with a singularfocus on cost control and without anoverall, co-ordinated strategy, the ef-forts were more akin to “firefighting,”he says. A few things coalesced in 2002that provided the company with oppor-tunities to rethink and retool its return-to-work process and align it with the

company’s overall strategic vision.First, the issue surfaced in collectivebargaining that year, which allowed thecompany and its unions (the largestbeing the Teamsters) to engage con-structively and develop collectiveagreement language. Second, the com-pany became ISO 9000 certified, whichguided something of a culture shift andan increased emphasis on quality.Third, the company decided it was timeto develop some policy consistencywith respect to meeting its legal obliga-tions to accommodate and return in-jured workers.The retooled RTW process is nowlaid out in an accommodation policy, afive-page document outlining RTWprocedures and responsibilities, a pack-age for doctors that includes job de-mands analyses and functional abilitiesforms, and a modified work plan thattracks the progress of injured employ-ees through the RTW process to ensurethey don’t get stalled along the way.The process of developing a coher-ent return-to-work approach has cer-tainly paid off, says Kube. Labour rela-tions are the best they have been in thecompany’s history. And, since 2002,the company has seen a 37-per-centreduction in lost days due to workplaceinjuries. That equates to about 3,600fewer lost days, representing a savingsin the $10-$15 million range.In a recent interview with Back to
Work, Doug Kube discussed Purola-tor’s return-to-work makeover: whatworked, what didn’t and what he woulddo differently. Following are his in-sights on some aspects of the process.
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… on modified work and evidence-
based decision-making: At Purolator,strains and sprains make up about 70per cent of its workplace injuries, andbruises and cuts about another 20 percent — most of these due to lifting,manual materials handling, slips andfalls. Since manually heavy jobs arethe nature of the business, findingmodified work for injured employees isone of Purolator’s biggest challenges.“We didn’t have jobs that were deemedto be more light-duty jobs,” says Kube.“We had to get more creative.”The company does this now by,among other things, providing liftingsupports, partnering injured employeeswith non-injured employees to sharejob tasks, and even by forming newjobs that are made up of light-dutytasks taken from existing jobs — thislast one being an area in which manycompanies run into trouble with theirunions. This is not the case at Purolator.The union supports the bundling oftasks as long as it is persuaded that itsmembers are being treated fairly andequitably. The question for the unionis: Is the modified job meaningful andproductive and can the worker performit safely without reinjury?To make that case (and also to getfamily physicians on board), the com-pany now uses an evidence-based ap-proach to guide its decision-making. Itspent a lot of time in 2002 creating jobdemands analyses (JDAs) for many ofthe jobs at Purolator. It coupled thiswith a functional abilities form (FAF)that goes to doctors along with theJDAs. “We don’t accept doctors’ notesanymore,” says Kube.Sitting down with the completedFAF and the JDAs, the injured worker,the worker’s managers, the regionalhuman resources person and the appro-priate specialist — an ergonomist, akinesiologist, an occupational healthnurse or a workers’ compensation spe-

cialist —sit down to find modifiedwork, accommodated if necessary, thatmatches the worker’s limitations. Amodified work plan is then developed.
… on accountability and motivating
managers: Building accountabilityinto return to work is one of the mostimportant elements of a successful pro-gram, says Kube — something he rec-ommends to anyone who is developing

modified duties until they are back tofull duties or, if the employee is notrecovering as expected, to call thehealth and safety department to ask forthe help of an occupational healthnurse or doctor.The company also uses an auditingprocess to ensure accountability withinthe RTW process. Introduced two yearsago, and something Kube wishes hadbeen part of the program from the be-ginning, the auditing process involvesthe health and safety department re-viewing a facility’s ten most recentworkers’ compensation claims in whichthe worker was returned to work.The department then verifies that theright forms were used, timely decisionswere made and proper procedures werefollowed. “This is something that, if wehad introduced it earlier on, we wouldhave had more success with the pro-gram in its early days as opposed to itbeing a little bit more painful in thebeginning,” says Kube.The company has also made effortsto create explicit linkages between im-proved return-to-work outcomes andsome of the company’s higher strategicpriorities. One of these priorities, whichis “to create competitive advantagethrough investment in our employees,”is beginning to resonate with managers.According to Kube, they now under-stand the value of trained and experi-enced employees from a strategic per-spective and the key role return-to-work programs play in restoring valuedemployees. “Managers would muchrather be bringing back a guy who isonly at 70 per cent because he canprobably do the job better than the guywho is new. So I think they have start-ed to realize the value of the humancapital we have within the organiza-tion,” he says.
… on the use of external providers:Among the lessons Purolator learned in

“Managers would much
rather be bringing back a
guy who is only at 70 per
cent because he can
probably do the job better
than the guy who is new.
So … they have started
to realize the value of our
human capital ….”

or reworking an RTW program. Purola-tor achieves accountability in twoways: measurement and auditing.The company uses a monthly mea-surement score card that tracks every-thing from the number of lost-time ac-cidents and medical-aid accidents tothe number of lost days and modifieddays — all divided by 200,000 hoursso that measurements can be comparedfrom one site to another, from onemanager to another.And these numbers are not of theFYI variety. They command attentionbecause they are tied to a manager’scompensation. In 2003, anywhere from10 to 15 per cent of a manager’s bonuscalculation was based on his or her safe-ty and workers’ compensation metrics.This system motivates managers totake a more active role and degree ofownership in the RTW process. Man-agers are motivated to bring injuredworkers back to work, to manage themthrough their temporary assignments or
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reworking its RTW strategy is the po-tential pitfalls of working with a third-party consulting company. Two issuesin particular stick in Kube’s mind: theinability of the consultant to providenational service and the inability  tofocus less on claims management andmore on case management. “If someone tells you they are anational provider, they are lying toyou,” says Kube, commenting on thefailed experience of hiring a consult-ing firm that promised to provide ser-vice across the country for both occu-pational and non-occupational inju-ries. In the end, it became apparent thefirm did not have people who wereknowledgeable about the various poli-cies and procedures of the differentworkers’ compensation boards.As well, the firm could not providePurolator with the case managementservices that it wanted; that is, it couldnot provide the ergonomist, the kinesi-ologist, the occupational health nurseor any other person who could speakwith a physician or understand thechallenges faced when trying to ac-commodate an injured worker. In-stead, what Purolator got was a con-sulting firm that saw its role as fillingout and submitting forms, keepingtrack of the paperwork and contestingclaims; in other words, claims man-agement. “We didn’t need that,” saysKube. “We needed somebody to reallyfacilitate, help and truly accommodateour employees.… I think the mistakewe made [was] not putting enoughdetail in the agreement that we hadwith them to define exactly what itwas we wanted.”To make matters worse, the compa-ny was viewed by employees as aninterloper that threatened the existingsupportive, family-like culture. Work-ers didn’t want anything to do with theoutside firm. As well, Purolator hadconcerns that the use of such a compa-

ny might compromise its reputationwith the various compensation boards.It didn’t want to be perceived as thetype of company that simply contestedclaims as a matter of course.That said, Kube points out that thecompany did have success with a differ-ent consulting firm that helped at theoutset of the RTW renewal process. Ithelped to establish the guiding princi-ples of the program and to make sure

set up to review the processes devel-oped by the company. “[The union]said, as long as we follow that process,they are okay with that,” says Kube. “Itdidn’t want to play a big role in actual-ly developing the process.”In the end, the nuts and bolts of theRTW process exist outside of the col-lective agreement, and that suits theparties. “We are very fortunate to havea great union to work with,” saysKube.  “But if [the union] becomesaware that we are not following ourown guidelines, then that is where itstops. That’s when the union will bethe first one to step up and say, ‘Listen,if that’s the game, then we are going togo back and write it into the collectiveagreement.’ But we haven’t gone there,and a lot of it has to do with the goodfaith that both of us brought to this issue.”
… on staffing the program : Though itwas a short-term problem, finding theresources to meet the demand for spe-cialists to help with RTW plans was achallenge. Purolator has six divisionswithin the company and, as Kube de-scribes it, word got around very quick-ly that if a division had a good work-ers’ compensation specialist, or occu-pational health nurse or kinesiologist,the RTW process was a lot easier tomanage. So division directors and gen-eral managers started asking for theirown specialists.Kube and his team had to come upwith a business case to prove to uppermanagement that the costs of these spe-cialists would be paid back very quick-ly — and they were able to do that. “Sothat was one of the unforeseen difficul-ties — and it really was a short-termone. We had to figure out how to buildthe business case and prove to the ex-ecutive that we needed more specialistswhen most of our human resources de-partment was moving more towards thegeneralist role,” explains Kube. •

“So that was one of the
unforeseen difficulties …
We had to figure out how
to build the business case
and prove to the executive
that we needed more
specialists ….”

that it passed muster in terms of the le-gal requirements of the various boards,privacy concerns and the overall sound-ness of the process.
… on labour relations:  Because boththe union and the employer share anunderstanding that human resources arecritical to the company’s success, thereis a healthy degree of trust and goodfaith on the issue of return to work atPurolator. And that has meant a some-what different approach to return towork than is taken at other unionizedcompanies; that is, the union is general-ly not involved in the day-to-day run-ning of the RTW program and no jointRTW committee is in place to overseethe program.RTW surfaced during collective bar-gaining in 2002, and the parties negoti-ated some language on the issue. How-ever, the language essentially sets outguidelines; in effect, it establishes a per-formance-based approach as opposed toa more detailed, prescriptive approach.A bargaining subcommittee was then
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Employers take note: just because an employee has been denied LTD benefits

does not mean the person is not disabled. So you may need to search for ways to

accommodate the employee before taking further action. By Marg Creen

MANAGING THE MAZE: LTD, RTW
AND THE DUTY TO ACCOMMODATE

In many workplaces today, a majordisconnect still exists between theduty to accommodate under humanrights legislation and the principles inreturn to work (RTW) when managinglong-term disability (LTD) claims. Thiscan lead to trouble for employers, whomay find themselves inadvertently dis-criminating against an employee whois absent from the workplace.For example, when trying to managesomeone who is off work, some work-places believe they can expect an im-mediate return to work when an insurerdenies or terminates an employee’sbenefits, and if the employee does notreturn immediately, they consider theemployee to have abandoned the job.Their thinking is that, if benefits havebeen denied or terminated, the employ-ee must no longer be disabled and mustbe 100-per-cent fit to return to work.Similarly, some workplaces believethat they can dismiss an employee onLTD benefits when the employee pass-es the “own occupation” period —which is usually after two years (thatis, at the two-year point or some otherspecified period, the employee must beunable to carry out the duties of “any

occupation” in order to remain eligiblefor LTD benefits). Some employersresort to dismissal because they believethe employee is unlikely to return towork and are concerned about havingto pay health, dental and other benefitsuntil the employee turns 65 or 70.But these beliefs or assumptions arenot always correct. Employers in thesecircumstances should tread softly andget all of the information before pro-ceeding. Given the human rights dutyto accommodate and case law today,termination is not necessarily the nextstep when disability insurance benefitscome to an end. That’s because an LTDplan is defined by a contract, whereasthe duty to accommodate arises underhuman rights law. Each imposes itsown unique obligations.
Understanding LTD plansAn LTD plan is a contractual agreementusually between the employer and in-surer. The contract defines the termsupon which benefits will be provided,including definitions of disability, du-rations, any mandatory rehabilitationprovisions, exclusions, etc. As such, aperson may be denied LTD benefits fora number of reasons other than the per-son not being “totally disabled” accord-ing to the terms of the LTD contract.For example, it may be that, al-though the employee has a disablingcondition, he or she has not yet provid-ed adequate proof of this condition;that is, he or she many not have provid-ed objective medical evidence from aphysician. Or he or she may not havecompleted the appropriate forms. It is

important to know that, in the insuranceindustry, the “onus of proof” to support adisability with objective medical evidenceis on the employee at the onset of theclaim. The employee must supply orfacilitate the information needed tosupport a claim that he or she is disabled.In another example, it may be thatan employee is denied benefits becauseof a pre-existing condition that makesthe person ineligible for benefits underthe terms of the LTD contract. This of-ten comes into play with a new em-ployee who has joined a workplacewith an LTD contract that contains asix- or 12-month “pre-existing clause.”That is, the new employee is not cov-ered for a condition or related condi-tion for which he or she has seen aphysician during the previous six or12-month timeframe mentioned.And, finally, an employee may bedenied ongoing benefits at the point ofentering into the “any occupation”phase of LTD. Although the person canno longer do his or her job, the personmay be deemed capable of performingsome other work that pays an amountsimilar to the benefit amount under theterms of the insurance contract.In all of the examples above, al-though the employee’s LTD claim maybe denied, the person may still have acondition that meets the definition of“disability” under human rights law.So, although some employers contem-plate termination when an employee isdenied benefits or an employee’s LTDbenefits come to an end, terminationmay be discriminatory.
The scope of accommodationJust because an employee is deniedbenefits under an LTD contract doesnot mean that the employer has met itsduty to accommodate under humanrights laws. The employer must consid-er the three-part test for meeting theduty to accommodate as set out by the

Marg Creen is a disability managementconsultant with Manulife Financial inToronto, Ont. She is a Certified Dis-ability Management Professional(CDMP), with a masters degree in dis-ability management from the Universi-ty of Northern British Columbia(UNBC) and a certification in occupa-tional health. She can be reached atmarg_creen@manulife.com.
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Supreme Court of Canada in its land-mark 1999 decision commonly referredto as the Meiorin decision. Key to thistest — and of most significance inthese situations — is the third part: anemployer must demonstrate that it isimpossible to accommodate the em-ployee affected without imposing un-due hardship on the employer (see
Back To Work, October 1999). There-fore, each case must be managed indi-vidually, based on the unique circum-stances of the case, the size of the em-ployer and the functional abilities ofthe employee.A union environment does notchange this duty. In fact, unions arerequired to play a role in looking foraccommodation for the disabled em-ployee. In the past, many collectiveagreements provided for automatic ter-mination of an employee after a specif-ic period on LTD, often after the two-year period to co-ordinate with thechange in LTD status from “own occu-pation” to “any occupation.” But thesetypes of provisions have been success-fully challenged by employees andtheir unions on the grounds that theyviolate human rights. Employers andtheir unions cannot make arbitrary de-cisions based on a provision in a con-tract or policy.Many workplaces still believe thatthe duty to accommodate only appliesto employees with permanent restric-tions. But that is not the case. The dutyto accommodate still arises when a dis-ability is temporary. For example, arecent federal arbitration found that anemployer had a duty to accommodatean employee who requested modifiedduties before surgery and again aftersurgery, even though the disability wastemporary. Similarly, the duty to ac-commodate also arises when a disabili-ty leads to fluctuating or deterioratingabilities. Even if an employer has al-ready accommodated an employee, it

may still need to revisit the employee’saccommodation requirements manytimes over the future employment periodshould the needs of the employee change.Therefore, an employer that is facedwith an employee on LTD who is de-nied benefits or is no longer qualifiedfor benefits must ensure it has met itsduty to accommodate up to the point ofundue hardship before taking any fur-ther action such as termination. First,

the employer should determine if theemployee is disabled according to thedefinition of “disability” under humanrights laws, which tend to define dis-ability more liberally than insurancecontracts do. Depending on the juris-diction, a disability can include anyprevious or existing mental, physical orlearning disability, as well as a percep-
tion that a person has a disability.Next, if the employee is disabled (orperceived as disabled), the employermust ensure it meets its duty to accom-modate the employee up to the point ofundue hardship. This means seeing ifthe employee can be accommodated inhis or her own job and, if not, in anoth-er job within the organization, evenwithin other bargaining units in union-ized workplaces.The point of undue hardship willonly be reached when, relative to thesize and nature of the workplace andweighed against the benefits to the dis-abled worker, the accommodation be-comes too expensive, jeopardizes thehealth and safety of the employee, hisor her co-workers and/or the public,causes too much disruption within theorganization (e.g., because there is lit-tle interchangeability within the work-force), has too big of a negative impacton morale due to workload changes,etc. The employer must be prepared todefend a conclusion that no position isavailable, even if modified, that iswithin the employee’s capabilities. Re-member, the onus is on the employer toprove it has tried to accommodate tothe point of undue hardship (see box).Human rights tribunals, courts andarbitration boards continue to place ahigh value on accommodation in work-places. It is critical that, even when anLTD claim is terminated or declined,an employer takes steps to meet its dutyto accommodate in a very broad sense.The situation is often not as straightfor-ward as an employer might hope. •

To meet the duty to accommodate upto the point of undue hardship, em-ployers should heed this advice:z Educate the workplace parties sothey understand that the duty to ac-commodate covers both work-relatedand non-work-related conditions.z Adopt an integrated approach whenit comes to return-to-work and accom-modation policies and procedures, sothat all parties understand their respon-sibilities when responding to restric-tions supported by objective medicalevidence (and, at times, this may meanthat the employer arranges for an inde-pendent medical examination or func-tional abilities evaluation in order toget a better handle on the restrictions).z Determine if an employee’s condi-tion/situation is covered by humanrights legislation, even if LTD benefitshave been denied or terminated.z Implement a process (including doc-umentation procedures) that ensuresall avenues for accommodation areexplored and all appropriate parties areinvolved.z Remain flexible during the accom-modation process by ensuring a widescope of jobs is reviewed.z Document any accommodation in aformal agreement, which includestimes for review.z In cases when no suitable accommo-dation exists, document the conclusionand inform those involved while con-tinuing to look for opportunities in thefuture.

EXPERT ADVICE
Tips for meeting the

duty to accommodate
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Employer group holding
RTW/WSIB sessionsBeginning this month and runningthrough until the end of June, the Em-ployers’ Advocacy Council is holdingsessions in towns across Ontario on themanagement of Workplace Safety andInsurance Board claims and return towork. The sessions — one developedfor employers in general and the otherfor construction employers in particular— will discuss WSIB claims manage-ment, the new Form 7, disability theo-ry, the duty to accommodate, job offersand return-to-work plans, and RTW pro-gram development. The construction-related sessions will also look at thenew regulation being developed withrespect to return to work. For informa-tion, go to www.EACforEmployers.org.
Wellness organization
sets up discussion networkHealth, Work & Wellness, organizersof Canada’s annual Health, Work &Wellness conference, has just launchedan on-line discussion network for peo-ple interested in organizational healthissues. The forum includes four topicareas: the most recent conference, thebusiness case for organizational health,healthy leadership, and the latest re-search and evidence. Registration forthe on-line forum is free. For informa-tion, go to www.healthworkandwellness.com and click on Discussion Network.
NBGH releases guide on
behavioural health servicesThe U.S. National Business Group onHealth released An Employer’s Guide
to Behavioral Health Services lastmonth to help employers improve theservices they offer to workers at riskof, or already suffering from, mental,behavioural and addictive disorders.Prepared by a group of 25 benefits,health care and disability managementexperts, the guide offers 12 key find-

ings about the current state of employ-er-sponsored behavioural health servic-es and 18 specific recommendations toimprove the design, quality and inte-gration of these services. To downloadthe guide, go to www.businessgrouphealth.org.
U.S. Staying@Work survey
shows RTW growingThe percentage of U.S. employers thatnow offer return-to-work programs hasgrown substantially over the last fewyears. According to Watson Wyatt’s2005/2006 Staying@Work survey, con-ducted in conjunction with the NationalBusiness Group on Health, the percent-age of participating U.S. employersoffering or planning to offer RTW pro-grams stood at 81 per cent for 2005/2006, up from 56 per cent in 2003. Toorder the report, which was released inDecember, go to www.watsonwyatt.com/research/reports.asp. Canada’scomparable 2005 Staying@Work re-port was released last September (see
Back To Work, September 2005).
Upcoming conferencesz March 7-8, 2006: TORONTO Ñ
Workplace Health and Well-Being
Conference: Health Leadership for
High Performance.  New solutions toworkplace health and well-being is-sues. Contact: Conference Board ofCanada. Phone: (613) 526-4249. E-mail: registrar@conferenceboard.ca.Web: www.conferenceboard. ca/conf.z March 8, 2006: VANCOUVER Ñ
Bottom Line Conference: Depres-
sion, Anxiety Disorders & Addictions
in the Workplace.  How to successfullyaddress mental health problems in theworkplace using partnerships amongunions, employers and employees.Contact: Canadian Mental Health As-sociation — B.C. Division.  Phone:

(604) 697-5508 or 1-800-462-2290.  E-mail: conference@cmha.bc.ca. Web:www.cmha-bc.org/bottomline.z March 27-28, 2006: TORONTO Ñ
Managing Employees with Disabili-
ties. Managing conduct, performanceand accommodations while avoidingliability. Contact: Federated Press.Phone: (416) 665-6868 or 1-800-363-0722. E-mail: sales@federatedpress.com. Web: www.federatedpress.com. •


